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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on June 2 and 3, 1997, in Tall ahassee, Florida, before Donald R
Al exander, the assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: James S. Alves, Esquire
Dougl as S. Roberts, Esquire
W Steve Sykes, Esquire
Post O fice Box 6526
Tal | ahassee, Florida 32314-6526

For Respondent: W Douglas Beason, Esquire
3900 Commonweal t h Boul evard
Mail Station 35
Tal | ahassee, Florida 32399-3000



For Intervenor: Gl Kanmaras, Esquire
( LEAF) Debra A. Swm Esquire
1115 North Gadsden Street
Tal | ahassee, Florida 32303-6327

For Intervenor: Jaime Austrich, Esquire
(Sierra C ub) Post O fice Box 1029
Lake City, Florida 32056-1029

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner should be
issued an air construction permt authorizing its Crystal River
steam generating plant Units 1 and 2 to co-fire a five to seven
percent blend of petrol eum coke with coal.

PRELI M NARY STATEMENT

This matter began on June 25, 1996, when Respondent,
Department of Environnmental Protection, issued its Intent to Deny
"a permt for the proposed project to burn a blend of petrol eum
coke and coal in the existing coal-fired Units 1 and 2 at the
Crystal River Power Plant.” On Cctober 4, 1996, Petitioner,

Fl ori da Power Corporation, filed a Petition for Fornal
Adm ni strative Hearing with Respondent for the purpose of
contesting the proposed agency action.

The case was then referred by Respondent to the Division of
Adm ni strative Hearings on Novenber 13, 1996, with a request that
an Adm nistrative Law Judge conduct a formal hearing. By notice
of hearing dated Decenber 2, 1996, a hearing was schedul ed on
February 3 and 4, 1997, in Tall ahassee, Florida. At Petitioner's

request, the hearing was continued to March 6 and 7, 1997. By



agreenent of the parties, the hearing was continued to June 3 and
4, 1997.
On May 27, 1997, Petitions to Intervene were filed by Legal
Envi ronnent al Assi stance Foundation, Inc. and Sierra C ub, Inc.
After an objection was | odged by Petitioner, the undersigned
conditionally allowed the prospective intervenors to participate
in this proceedi ng subject to proof of standing at final hearing.
At final hearing, Petitioner presented the testinony of
J. M chael Kennedy, manager of air prograns in the Environnental
Servi ces Departnent and accepted as an expert in air quality
permtting and conpliance; Danny Dougl as, plant manager for
Crystal River Units 1 and 2 and accepted as an expert in power
pl ant operations and managenent; Robert Kunkel, manager of
systens performance engi neering with ABB Conbusti on Engi neering
and accepted as an expert in power plant boiler design and
engi neering; and Kennard F. Kosdy, a principal in the
envi ronmental consulting firm Gol der Associates, Inc. and
accepted as an expert in air quality engineering and
adm nistration of air quality control requirenents. Also, it
offered petitioner's exhibits 1-47 and 49-67. Al exhibits were
received in evidence. Respondent presented the testinony of Al
Li naro, adm ni strator/techni cal supervisor of the new source
revi ew program and accepted as an expert in air quality
engi neering with an enphasis on the Prevention of Significant

Deterioration program Also, it offered respondent's exhibits 1-



24. Al exhibits were received in evidence except exhibit 1.
Legal Environnental Assistance Foundation, Inc. offered
intervenor's exhibits 1 and 2, which were received in evidence.

The transcript of hearing (three volunes) was filed on July
1, 1997. Proposed findings of fact and concl usions of |aw were
originally due on August 1, 1997, but this tinme was extended to
August 15, 1997. Responses to each party's proposed order were
aut horized to be filed by August 25, 1997. Al were tinely filed
by the parties, and they have been consi dered by the undersigned
in the preparation of this Recommended Order. Finally, on
Septenber 5, 1997, Respondent filed a Motion to Strike certain
attachnments to Petitioner's Response to Proposed Reconmended
Order. The notion is dealt with in the Conclusions of Law
portion of this order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:
A.  Background

1. Petitioner, Florida Power Corporation (FPC), is an
i nvestor-owned public utility engaged in the sale of electricity
to approximately 1.2 mllion custoners. Anong others, it
operates the Crystal R ver Power Plant consisting of five
el ectric-generating units in Gtrus County, Florida. Units 1, 2,
4, and 5 are coal-fired, while Unit 3 is a nuclear unit.

2. Respondent, Departnent of Environnmental Regul ation



(DEP), is a state agency charged with the statutory
responsibility of regulating the construction and operation of
busi ness enterprises in a manner to prevent air pollution in
excess of specified limts. Anong other things, DEP issues air
construction permts for alimted period of tine to undertake
and evaluate initial operations of a business enterprise; |ong-
term approval subsequently is available under an air operation
permt. As a part of this process, and pursuant to federal |aw,
DEP engages in a Prevention of Significant Deterioration (PSD)
review to determne if non-exenpt alterations to major facilities
result in net em ssion increases greater than specified anounts.
Under certain conditions, however, the use of alternative fuels
or raw materials are exenpted from PSD review.

3. Intervenor, Legal Environnmental Assistance Foundati on,
Inc. (LEAF), is a non-profit Al abama corporation licensed to do
business in the State of Florida. It is a public interest
advocacy organi zati on whose corporate purposes include securing
envi ronmental and health benefits fromclean air and water.
Intervenor, Sierra Club, Inc. (Sierra Club), is a public interest
advocacy organi zation incorporated in California and doi ng
business in Florida. 1ts corporate purposes include securing the
envi ronnmental and health benefits of clean air and water.

4. On Decenber 26, 1995, FPC filed an application wth DEP
for an air construction permt authorizing it to burn a blend of

petrol eum coke and coal in its existing coal-fired Units 1 and 2



at the Crystal River Power Plant in Citrus County, Florida. In
the application, FPC did not address PSD review since it believed
it qualified for an exenption fromPSD permtting under Rule 62-
212.400(2)(c)4., Florida Adm nistrative Code. That rule exenpts
from PSD review t he

[u] se of an alternative fuel or raw materia

which the facility was capabl e of

accommodat i ng before January 6, 1975, unl ess

such change woul d be prohibited under any

federally enforceable permt condition which

was established after January 6, 1975.

5. After review ng the application, DEP issued an Intent to

Deny on June 25, 1996. In that docunent, DEP stated that

[a]ccording to information in Departnent

files, both Units 1 and 2 operated on liquid

fuel prior to January 6, 1975. \Very

substantial nodifications of the boilers and

pol l ution control equi pment were inplenented

thereafter by [FPC] to convert the units to

coal -firing node. Therefore the project does

not qualify for the exenption from PSD review

cl ai mred by the conpany.

6. Contending that it was entitled to an exenption from PSD

review and therefore a permt, FPC filed a Petition for
Adm ni strative Hearing on October 4, 1996. In its Petition, FPC
generally alleged that petroleumcoke is a product with
characteristics very simlar to coal; Units 1 and 2 were capable
of accommodati ng coal and petrol eum coke as of January 6, 1975;
and contrary to the statenents in the Intent to Deny, any boiler
nodi fications and pollution control inprovenents to those units

were m nor and not substanti al.



B. The Permtting Program

7. The PSD programis based on simlar PSD requirenents
found in the federal Clean Air Act of 1970, as anended (the Act).
The permtting programis a federally required el enent of DEP s
State Inplenentation Plan (SIP) under Section 110 of the Act.

DEP has fulfilled the requirenent of adm nistering the federal
PSD program by obtaini ng approval fromthe Environnental
Protection Agency (EPA) of state PSD regul ati ons that neet the
requi renents of federal law. The requirenents of the SIP are
found in Chapters 62-204, 62-210, 62-212, 62-296, and 62-297,
Fl ori da Adm ni strative Code.

8. Chapter 62-212 contains the preconstruction review
requi renents for proposed new facilities and nodifications to
existing facilities. Rule 62-212.400, Florida Adm nistrative
Code, establishes the general preconstruction review requirenents
and specific requirenents for em ssion units subject to PSD
review. The provisions of the rule generally apply to the
construction or nodification of a nmajor stationary source | ocated
in an area in which the state anbient air quality standards are
bei ng net.

9. Paragraph (2)(c) of the rule identifies certain
exenptions fromthose requirenments. Mre specifically,
subparagraph (2)(c)4. provides that a nodification that occurs
for the follow ng reason shall not be subject to the requirenents

of the rule:



4. Use of an alternative fuel or raw

material which the facility was capabl e of

accommodat i ng before January 6, 1975, unl ess

such change woul d be prohibited under any

federally enforceable permt condition which

was established after January 6, 1975.
The rule essentially tracks verbatimthe EPA regul ation found at
40 CFR 52.21(b)(2)(iii)(e)1

10. Therefore, in order to qualify for an exenption from

PSD revi ew, FPC nust use "an alternative fuel . . . which [Units
1 and 2 were] capable of accommobdati ng before January 6, 1975."
In addition, FPC nust show that "such change would [not] be
prohi bited under any federally enforceable permt condition which
was established after January 6, 1975." Contrary to assertions
by Respondent and Intervenors, in making this show ng, there is
no inplied or explicit requirenent in the rule that FPC
denonstrate that it had a subjective intent to utilize petrol eum

coke prior to January 6, 1975.

C. The Application and DEP' s Response

11. In its application, FPC proposes to co-fire a five
percent (plus or mnus two percent) blend of petroleum coke with
coal, by weight. It does not propose to make any physi cal
changes to Units 1 and 2 to utilize petroleumcoke. Also, it
does not request an increase in any permtted air em ssion rates
for the units because it can neet its current limts while
burni ng the proposed blend rate of petrol eum coke with coal.

12. The application included extensive fuel analysis and



air em ssions data obtained froma DEP-authorized petrol eum coke
trial burn conducted fromMarch 8 until April 4, 1995.

13. Although it is not proposing to make physical changes
to the plant, FPC applied for the air construction permt in
deference to DEP's interpretation that such a permt is required
when a permttee utilizes an alternative fuel

14. After conpleting his initial review, the DEP supervisor
of the New Source Revi ew program acknow edged in a nmenorandumto
his supervisor that FPC was "entitled to a permt" but suggested
that FPC be asked to "change their mnds."

15. Before the permt was issued, however, DEP changed its
m nd and issued an Intent to Deny on the ground that prior to
January 6, 1975, Units 1 and 2 were not capabl e of accommobdati ng
coal or a blend of petroleum coke wth coal
D. The Units

16. Unit 1 has a generating capacity of 400 MW and
commenced operation as a coal-fired plant in Cctober 1966. It
fired coal until March 1970, fuel oil until Cctober 1978, and
then again fired coal fromJune 1979 to the present.

17. Unit 2 has a generating capacity of 500 MW and
commenced operations as a coal-fired plant in Novenber 1969. It
fired coal until Septenber 1971, fired fuel oil from Decenber
1971 until October 1976, and then again fired coal from Decenber
1976 to the present.

18. Oiginal equipnment installed during the initial



construction of Units 1 and 2 included the follow ng: the barge
unl oader, which renoves coal from barges that deliver coal from
New Ol eans; the stacker/reclainer, which stacks the coal into
piles and then reclainms the coal by directing it fromthe coal
piles to conveyors that deliver it to the units; the crusher
house, which has two crushers that crush the coal on the way to
units down to nuggets no |larger than three-quarters of an inch in
di aneter; the silos, which store the crushed coal; the feeders,
| ocated bel ow the silos, which regulate the flow of coal fromthe
silos to the pulverizers; the pul verizers, which grind the coal
in preparation for conbustion and then direct the pulverized coal
to the burners, which are |located on the corners of each unit's
boiler; and the boilers, where the fuel is conbusted, inparting
heat to water contained in the waterwalls and thereby producing
steam for electrical generation

19. The foregoing equi pnent was reflected in the plant's
construction specifications and remains in operation, on site, at
the plant. Conponents and parts of this equi pment have been
mai nt ai ned, replaced, and repaired periodically. The original
operations manual for the barge unl oader, stacker/reclainer,
crushers, and conveyor systens are still kept and utilized on
site.

20. The primary fuel utilized in Units 1 and 2 is coal
al t hough these units also co-fire fromone to five percent nunber

2 fuel oil and used oil.

10



21. The conbustion of fuel in Units 1 and 2 results in air
em ssions. As a result of changing regulatory requirenents,
t here have been substantial inprovenents to the units' air
pol lution control capabilities since original construction.

E. Existing Air Permts

22. Unit 1 currently operates under Air Operation Permt
Nunber A009-169341. Unit 2 operates under Air Operation Permt
Nunber A-009-191820. Both permts were anended by DEP on Cctober
8, 1996. Although each air operation permt contains an
expiration date that has been surpassed, the permts remain in
effect under DEP' s regul ations during the pendency of the
agency's review of FPC s applications for air operation permts
under the new Title V programfound in Chapter 62-213, Florida
Adm ni strati ve Code.

23. The air operation permts governing Units 1 and 2
contain mass emission rate l[imtations of 0.1 pounds/mllion (nmm
British thermal units (Btu) or particulate matter (PM, and 2.1
pounds/ mBtu for sul fur dioxide. These nass eni ssion rate
[imtations restrict the amount of each pollutant (neasured in
pounds) that is to be released into the atnosphere per mllion
Btu of heat energy by burning fuel. The PMIlimtationis
applicable to Units 1 and 2 under state regulations originally
promul gated in 1972.

24. The sulfur dioxide limtation was established in 1978

as aresult of a PSD air quality analysis performed in

11



conjunction with the permtting of Units 4 and 5. Prior to 1978,
sul fur dioxide limts pronulgated early in 1975 inposed a [imt
of 6.17 pounds/ mMmBtu on coal-fired operations at Units 1 and 2.

25. Because Units 1 and 2 were subjected to a PSD air
quality inpact analysis along with Units 4 and 5, the units’
sul fur dioxide emssion limts were reduced from6.17 to 2.1
pounds/ mBtu. The 2.1 pounds/ mBtu sul fur di oxi de em ssion
limtation applicable to Units 1 and 2 was set with the intention
of assuring no adverse air quality inpacts.

26. The sul fur dioxide inpacts associated with Units 1, 2,
4, and 5, after collectively being subjected to PSD air quality
review, were nmuch | ower than the sul fur dioxide inpacts
previously associated with only Units 1 and 2.

F. | s Petrol eum Coke an Alternative Fuel ?

27. Petroleum coke is a by-product of the oil refining
process and is produced by many major oil conpanies. The oi
refineries refine the light ends and |iquid products of oil to
produce gasoline and kerosene, resulting in a solid nmaterial that
resenbl es and has the fuel characteristics of coal

28. Both historically and presently, it has been conmon-
pl ace for electric utilities to rely on petrol eum coke as fuel.
For exanple, during the period 1969 through 1974, regul ar
shi pnents of petrol eum coke were sent to various electric utility

conpani es throughout the United States to be co-fired with coal.

12



In addition, DEP has issued permts for Tanpa El ectric Conpany to
co-fire petrol eum coke with coal

29. In 1987 and again in 1990, the EPA pronul gated air-
em ssion regul ati ons which specifically define "coal" as
i ncludi ng "petrol eum coke."” DEP has incorporated these
regul ations by reference at Rule 62-204.800(7)(b) 3. and 4.,
Fl orida Adm nistrative Code.

30. Gven these considerations, it is found that petrol eum
coke constitutes an alternative fuel wthin the neaning of Rule
62-212.400(4)(c)4., Florida Adm nistrative Code.

G Wre the Units Capabl e of Accommodating the Fuel ?

31. Petrol eum coke and coal are operationally equival ent.
Pet r ol eum coke can be handl ed, stored, and burned with the
exi sting coal handling equipnment at Units 1 and 2. The barge

unl oader, stacker/reclainer, storage areas, conveyors, silos,

13



crusher house, pulverizers, and burners, all installed prior to
1975, can handl e petrol eum coke.

32. The equi pnent conprising Units 1 and 2 does not require
any nodification in order to burn a blend of petroleum coke with
coal. Also, there will be no net inpact on steam generator
design or operation, and there will be no decline in performnce
or adverse inpacts to the boilers.

33. FPC could have co-fired petrol eum coke with coal
hi storically w thout making physical alterations or derating the
units. Simlarly, petroleumcoke can be fired in Units 1 and 2
now wi t hout alterations or derating. These findings are further
supported by Petitioner's Exhibits 35 and 36, which are reference
books published in 1948 and 1967 by the nmanufacturer of the
equi pnrent installed at Units 1 and 2. They confirmthat prior to
1975, petrol eum coke was suitable for the nmanufacturer's boilers
and pul veri zers.

34. Unrebutted testinony denonstrated that Units 1 and 2
coul d have co-fired petrol eum coke wth oil during the oil-firing
period. Even when Units 1 and 2 fired oil instead of coal for a
period of time in the 1970s, the coal -handling equi pnent remai ned
in existence on-site and avail able for use, and both units
remai ned readily convertible to their original, coal-firing
nodes. Because the plant remai ned capabl e of accommbdati ng coal,

it also remai ned capabl e of accomodati ng petrol eum coke.
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35. Inlight of the foregoing, it is found that co-firing
petrol eum coke with coal at Units 1 and 2 could have been
acconplished prior to January 6, 1975.

H Are there Post-January 6, 1975, Prohibitions?

36. There is no evidence to support a finding that a
federally enforceable permt condition was establ shed after
January 6, 1975, that prohibits co-firing petroleumcoke with
coal .

| . M scel | aneous

37. By letters dated February 14 and June 2, 1997, the EPA
Region |V office replied to inquiries from DEP regarding the
instant application. The conclusions reached in those letters,
however, were based on a m sapprehension of the facts in this
case. Therefore, the undersigned has not credited these letters.

38. To prove up its standing, LEAF introduced into evidence
a copy of its articles of incorporation and a brochure descri bing
the organization. |In addition, it asserted that the air quality
for its nmenbers would be "at risk" if Units 1 and 2 did not neet
PSD standards and air em ssions were "increased."

39. Intervenor Sierra Club proffered that a substanti al
nunber of nenbers "live, work, or recreate in the vicinity of the
Crystal Rver Units 1 and 2, and in the area subject to the air
em ssions by those units,"” and that those nenbers "woul d be

substantially affected by the proposed exenption."

15



CONCLUSI ONS OF LAW

40. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter and the parties hereto
pursuant to Section 120.569, Florida Statutes (Supp. 1996).

41. As the permt applicant, FPC has the ultimte burden of
persuasi on of entitlement to an air construction permt. See,

e.g., Cordes v. State, Dep't of Environmental Regulation, 582 So.

2d 652, 654 (Fla. 1st DCA 1991).

42. The contested issue in this case is whether FPC s
proposal to co-fire petroleum coke with coal is exenpt from the
requi renent to obtain a PSD permt under Rule 62-212.400(2)(c)4.,
Florida Adm nistrative Code. That rule exenpts from PSD revi ew

[u] se of an alternative fuel or raw materia

which the facility was capabl e of

accommodat i ng before January 6, 1975, unl ess

such change woul d be prohibited under any

federally enforceable permt condition which

was established after January 6, 1975.
| f the exenption applies, FPCis entitled to an air construction
permt. |If the exenption does not apply, the permt should be
deni ed.

43. By a preponderance of the evidence, FPC has
denonstrated that petroleumcoke is an alternative fuel within
t he neani ng of the PSD exenption. This conclusion is supported
by the established facts that petroleumcoke is simlar to coal

wi th respect to handling and conbustion, has the characteristics

of fuel, and is commonly sold and utilized as fuel. ©Mbreover,
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both the EPA and DEP historically have referred to it as an
alternative fuel.

44, FPC has al so denonstrated that no federally enforceable
permt condition established since January 6, 1975, prohibits
utilization of a petroleumcoke blend with coal at Units 1 and 2.

45. Finally, by a preponderance of the evidence FPC has
established that co-firing petroleumcoke in Units 1 and 2 could
have been acconplished prior to January 6, 1975. On this issue,
it was shown that the units could and did burn coal prior to 1975
and that petroleum coke is operationally equivalent to coal.

This being so, FPCis entitled to an exenption from PSD revi ew,
and it should be issued an air construction permt.

46. Intervenors have denonstrated, at least mninmally, that
they are substantially affected by these proceedi ngs and shoul d
be accorded intervenor status. A showing of "special injury" is

not required. Friends of the Everglades v. Bd. of Trustees, 595

So. 2d 186 (Fla. 1st DCA 1992).
47. Respondent's Mdtion to Strike the attachments to
Petitioner's Response to Proposed Order is denied.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOMVENDED t hat the Departnent of Environnental Protection
enter a final order granting the application of Florida Power

Corporation and issuing the requested air construction permt.
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DONE AND ORDERED this 23rd day of Septenber, 1997, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1560
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 23rd day of Septenber, 1997

COPI ES FURNI SHED

Kat hy Carter, Agency Cerk

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Janmes S. Alves, Esquire
Post O fice Box 6526
Tal | ahassee, Florida 32314-6526

W Dougl as Beason, Esquire

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Gail Kamaras, Esquire
1115 North Gadsden Street
Tal | ahassee, Florida 32303-6327

Jaime Austrich, Esquire

Post O fice Box 1029
Lake City, Florida 32056-1029
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F. Perry Gdom Esquire

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the Departnment of

Envi ronnmental Protection.
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